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§§433.58-433.60

§§433.58-433.60 [Reserved]

§433.66 Permissible provider-related
donations.

(a) General rule. (1) Except as speci-
fied in paragraph (a)(2) of this section,
a State may receive revenues from pro-
vider-related donations without a re-
duction in FFP, only in accordance
with the requirements of this section.

(2) The provisions of this section re-
lating to provider-related donations for
outstationed eligibility workers are ef-
fective on October 1, 1992.

(b) Permissible donations. Subject to
the limitations specified in §433.67, a
State may receive, without a reduction
in FFP, provider-related donations
that meet at least one of the following
requirements:

(1) The donations must be bona fide
donations, as defined in §433.54; or

(2) The donations are made by a hos-
pital, clinic, or similar entity (such as
a Federally-qualified health center) for
the direct costs of State or local agen-
cy personnel who are stationed at the
facility to determine the eligibility (in-
cluding eligibility redeterminations) of
individuals for Medicaid or to provide
outreach services to eligible (or poten-
tially eligible) Medicaid individuals.
Direct costs of outstationed eligibility
workers refers to the costs of training,
salaries and fringe benefits associated
with each outstationed worker and
similar allocated costs of State or local
agency support staff, and a prorated
cost of outreach activities applicable
to the outstationed workers at these
sites. The prorated costs of outreach
activities will be calculated taking the
percent of State outstationed eligi-
bility workers at a facility to total
outstationed eligibility workers in the
State, and multiplying the percent by
the total cost of outreach activities in
the State. Costs for such items as
State agency overhead and provider of-
fice space are not allowable for this
purpose.

[67 FR 55138, Nov. 24, 1992, as amended at 58

FR 43180, Aug. 13, 1993; 73 FR 9698, Feb. 22,
2008]
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§433.67 Limitations on level of FFP for
permissible provider-related dona-
tions.

(a)(1) Limitations on bona fide dona-
tions. There are no limitations on the
amount of bona fide provider-related
donations that a State may receive
without a reduction in FFP, as long as
the bona fide donations meet the re-
quirements of §433.66(b)(1).

(2) Limitations on donations for
outstationed eligibility workers. Effective
October 1, 1992, the maximum amount
of provider-related donations for
outstationed eligibility workers, as de-
scribed in §433.66(b)(2), that a State
may receive without a reduction in
FFP may not exceed 10 percent of a
State’s medical assistance administra-
tive costs (both the Federal and State
share), excluding the costs of family
planning activities. The 10 percent
limit for provider-related donations for
outstationed eligibility workers is not
included in the limit in effect through
September 30, 1995, for health care-re-
lated taxes as described in §433.70.

(b) Calculation of FFP. CMS will de-
duct from a State’s quarterly medical
assistance expenditures, before calcu-
lating FFP, any provider-related dona-
tions received in that quarter that do
not meet the requirements of
§433.66(b)(1) and provider donations for
outstationed eligibility workers in ex-
cess of the limits specified under para-
graph (a)(2) of this section.

[67 FR 55138, Nov. 24, 1992, as amended at 58
FR 43180, Aug. 13, 1993; 73 FR 9698, Feb. 22,
2008]

§433.68 Permissible health care-re-
lated taxes.

(a) General rule. A State may receive
health care-related taxes, without a re-
duction in FFP, only in accordance
with the requirements of this section.

(b) Permissible health care-related
taxes. Subject to the limitations speci-
fied in §433.70, a State may receive,
without a reduction in FFP, health
care-related taxes if all of the fol-
lowing are met:

(1) The taxes are broad based, as
specified in paragraph (c) of this sec-
tion;

(2) The taxes are uniformly imposed
throughout a jurisdiction, as specified
in paragraph (d) of this section; and
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(3) The tax program does not violate
the hold harmless provisions specified
in paragraph (f) of this section.

(c) Broad based health care-related
taxes. (1) A health care-related tax will
be considered to be broad based if the
tax is imposed on at least all health
care items or services in the class or
providers of such items or services fur-
nished by all non-Federal, non-public
providers in the State, and is imposed
uniformly, as specified in paragraph (d)
of this section.

(2) If a health care-related tax is im-
posed by a unit of local government,
the tax must extend to all items or
services or providers (or to all pro-
viders in a class) in the area over which
the unit of government has jurisdic-
tion.

(3) A State may request a waiver
from CMS of the requirement that a
tax program be broad based, in accord-
ance with the procedures specified in
§433.72. Waivers from the uniform and
broad-based requirements will auto-
matically be granted in cases of vari-
ations in licensing and certification
fees for providers if the amount of such
fees is not more than $1,000 annually
per provider and the total amount
raised by the State from the fees is
used in the administration of the li-
censing or certification program.

(d) Uniformly imposed health care-re-
lated taxes. A health care-related tax
will be considered to be imposed uni-
formly even if it excludes Medicaid or
Medicare payments (in whole or in
part), or both; or, in the case of a
health care-related tax based on reve-
nues or receipts with respect to a class
of items or services (or providers of
items or services), if it excludes either
Medicaid or Medicare revenues with re-
spect to a class of items or services, or
both. The exclusion of Medicaid reve-
nues must be applied uniformly to all
providers being taxed.

(1) A health care-related tax will be
considered to be imposed uniformly if
it meets any one of the following cri-
teria:

(i) If the tax is a licensing fee or
similar tax imposed on a class of
health care services (or providers of
those health care items or services),
the tax is the same amount for every
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provider furnishing those items or
services within the class.

(ii) If the tax is a licensing fee or
similar tax imposed on a class of
health care items or services (or pro-
viders of those items or services) on
the basis of the number of beds (li-
censed or otherwise) of the provider,
the amount of the tax is the same for
each bed of each provider of those
items or services in the class.

(iii) If the tax is imposed on provider
revenue or receipts with respect to a
class of items or services (or providers
of those health care items or services),
the tax is imposed at a uniform rate for
all services (or providers of those items
or services) in the class on all the gross
revenues or receipts, or on net oper-
ating revenues relating to the provi-
sion of all items or services in the
State, unit, or jurisdiction. Net oper-
ating revenue means gross charges of
facilities less any deducted amounts
for bad debts, charity care, and payer
discounts.

(iv) The tax is imposed on items or
services on a basis other than those
specified in paragraphs (d)(A) @)
through (iii) of this section, e.g., an ad-
mission tax, and the State establishes
to the satisfaction of the Secretary
that the amount of the tax is the same
for each provider of such items or serv-
ices in the class.

(2) A tax imposed with respect to a
class of health care items or services
will not be considered to be imposed
uniformly if it meets either one of the
following two criteria:

(i) The tax provides for credits, ex-
clusions, or deductions which have as
its purpose, or results in, the return to
providers of all, or a portion, of the tax
paid, and it results, directly or indi-
rectly, in a tax program in which—

(A) The net impact of the tax and
payments is not generally redistribu-
tive, as specified in paragraph (e) of
this section; and

(B) The amount of the tax is directly
correlated to payments under the Med-
icaid program.

(ii) The tax holds taxpayers harmless
for the cost of the tax, as described in
paragraph (f) of this section.

(3) If a tax does not meet the criteria
specified in paragraphs (d)(1)(i) through
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(iv) of this section, but the State estab-
lishes that the tax is imposed uni-
formly in accordance with the proce-
dures for a waiver specified in §433.72,
the tax will be treated as a uniform
tax.

(e) Generally redistributive. A tax will
be considered to be generally redis-
tributive if it meets the requirements
of this paragraph. If the State desires
waiver of only the broad-based tax re-
quirement, it must demonstrate com-
pliance with paragraph (e)(1) of this
section. If the State desires waiver of
the uniform tax requirement, whether
or not the tax is broad-based, it must
demonstrate compliance with para-
graph (e)(2) of this section.

(1) Waiver of broad-based requirement
only. This test is applied on a per class
basis to a tax that is imposed on all
revenues but excludes certain pro-
viders. For example, a tax that is im-
posed on all revenues (including Medi-
care and Medicaid) but excludes teach-
ing hospitals would have to meet this
test. This test cannot be used when a
State excludes any or all Medicaid rev-
enue from its tax in addition to the ex-
clusion of providers, since the test
compares the proportion of Medicaid
revenue being taxed under the proposed
tax with the proportion of Medicaid
revenue being taxed under a broad-
based tax.

(i) A State seeking waiver of the
broad-based tax requirement only must
demonstrate that its proposed tax plan
meets the requirement that its plan is
generally redistributive by:

(A) Calculating the proportion of the
tax revenue applicable to Medicaid if
the tax were broad based and applied to
all providers or activities within the
class (called P1);

(B) Calculating the proportion of the
tax revenue applicable to Medicaid
under the tax program for which the
State seeks a waiver (called P2); and

(C) Calculating the value of P1/P2.

(ii) If the State demonstrates to the
Secretary’s satisfaction that the value
of P1/P2 is at least 1, CMS will auto-
matically approve the waiver request.

(iii) If a tax is enacted and in effect
prior to August 13, 1993, and the State
demonstrates to the Secretary’s satis-
faction that the value of P1/P2 is at
least 0.90, CMS will review the waiver

42 CFR Ch. IV (10-1-12 Edition)

request. Such a waiver will be approved
only if the following two criteria are
met:

(A) The value of P1/P2 is at least 0.90;
and

(B) The tax excludes or provides cred-
its or deductions only to one or more of
the following providers of items and
services within the class to be taxed:

(1) Providers that furnish no services
within the class in the State;

(2) Providers that do not charge for
services within the class;

(3) Rural hospitals (defined as any
hospital located outside of an urban
area as defined in §412.62(f)(1)(ii) of this
chapter);

(4) Sole community hospitals as de-
fined in §412.92(a) of this chapter;

(5) Physicians practicing primarily in
medically underserved areas as defined
in section 1302(7) of the Public Health
Service Act;

(6) Financially distressed hospitals if:

(1) A financially distressed hospital is
defined by the State law;

(i) The State law specifies reason-
able standards for determining finan-
cially distressed hospitals, and these
standards are applied uniformly to all
hospitals in the State; and

(ii1) No more than 10 percent of non-
public hospitals in the State are ex-
empt from the tax;

(7) Psychiatric hospitals; or

(8) Hospitals owned and operated by
HMOs.

(iv) If a tax is enacted and in effect
after August 13, 1993, and the State
demonstrates to the Secretary’s satis-
faction that the value of P1/P2 is at
least 0.95, CMS will review the waiver
request. Such a waiver request will be
approved only if the following two cri-
teria are met:

(A) The value of P1/P2 is at least 0.95;
and

(B) The tax complies with the provi-
sions of §433.68(e)(1)(iii)(B).

(2) Waiver of uniform taxr requirement.
This test is applied on a per class basis
to all taxes that are not uniform. This
includes those taxes that are neither
broad based (as specified in §433.68(c))
nor uniform (as specified in §433.68(d)).

(i) A State seeking waiver of the uni-
form tax requirement (whether or not
the tax is broad based) must dem-
onstrate that its proposed tax plan
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meets the requirement that its plan is
generally redistributive by:

(A) Calculating, using ordinary least
squares, the slope (designated as (B)
(that is. the value of the x coefficient)
of two linear regressions, in which the
dependent variable is each provider’s
percentage share of the total tax paid
by all taxpayers during a 12-month pe-
riod, and the independent variable is
the taxpayer’s ‘‘Medicaid Statistic”.
The term ‘‘Medicaid Statistic’”” means
the number of the provider’s taxable
units applicable to the Medicaid pro-
gram during a 12-month period. If, for
example, the State imposed a tax based
on provider charges, the amount of a
provider’s Medicaid charges paid dur-
ing a 12-month period would be its
“Medicaid Statistic’’. If the tax were
based on provider inpatient days, the
number of the provider’s Medicaid days
during a 12-month period would be its
“Medicaid Statistic’’. For the purpose
of this test, it is not relevant that a
tax program exempts Medicaid from
the tax.

(B) Calculating the slope (designated
as Bl) of the linear regression, as de-
scribed in paragraph (e)(2)(i) of this
section, for the State’s tax program, if
it were broad based and uniform.

(C) Calculating the slope (designated
as B2) of the linear regression, as de-
scribed in paragraph (e)(2)(i) of this
section, for the State’s tax program, as
proposed.

(i1) If the State demonstrates to the
Secretary’s satisfaction that the value
of B1/B2 is at least 1, CMS will auto-
matically approve the waiver request.

(iii) If the State demonstrates to the
Secretary’s satisfaction that the value
of B1/B2 is at least 0.95, CMS will re-
view the waiver request. Such a waiver
will be approved only if the following
two criteria are met:

(A) The value of B1/B2 is at least 0.95;
and

(B) The tax excludes or provides cred-
its or deductions only to one or more of
the following providers of items and
services within the class to be taxes:

(1) Providers that furnish no services
within the class in the State;

(2) Providers that do not charge for
services within the class;

(3) Rural hospitals (defined as any
hospital located outside of an urban
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area as defined in §412.62(f)(1)(ii) of this
chapter;

(4) Sole community hospitals as de-
fined in §412.92(a) of this chapter;

(5) Physicians practicing primarily in
medically underserved areas as defined
in section 1302(7) of the Public Health
Service Act;

(6) Financially distressed hospitals if:

(i) A financially distressed hospital is
defined by the State law;

(i1) The State law specifies reason-
able standards for determining finan-
cially distressed hospitals, and these
standards are applied uniformly to all
hospitals in the State; and

(711) No more than 10 percent of non-
public hospitals in the State are ex-
empt from the tax;

(7) Psychiatric hospitals; or

(8) Providers or payers with tax rates
that vary based exclusively on regions,
but only if the regional variations are
coterminous with preexisting political
(and not special purpose) boundaries.
Taxes within each regional boundary
must meet the broad-based and uni-
formity requirements as specified in
paragraphs (c¢) and (d) of this section.

(iv) A B1/B2 value of 0.70 will be ap-
plied to taxes that vary based exclu-
sively on regional variations, and en-
acted and in effect prior to November
24, 1992, to permit such variations.

(f) Hold harmless. A taxpayer will be
considered to be held harmless under a
tax program if any of the following
conditions applies:

(1) The State (or other unit of gov-
ernment) imposing the tax provides for
a direct or indirect non-Medicaid pay-
ment to those providers or others pay-
ing the tax and the payment amount is
positively correlated to either the tax
amount or to the difference between
the Medicaid payment and the tax
amount. A positive correlation in-
cludes any positive relationship be-
tween these variables, even if not con-
sistent over time.

(2) All or any portion of the Medicaid
payment to the taxpayer varies based
only on the tax amount, including
where Medicaid payment is conditional
on receipt of the tax amount.

(3) The State (or other unit of gov-
ernment) imposing the tax provides for
any direct or indirect payment, offset,
or waiver such that the provision of
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that payment, offset, or waiver di-
rectly or indirectly guarantees to hold
taxpayers harmless for all or any por-
tion of the tax amount.

(i)(A) An indirect guarantee will be
determined to exist under a two prong
“guarantee’’ test. If the health care-re-
lated tax or taxes on each health care
class are applied at a rate that pro-
duces revenues less than or equal to 6
percent of the revenues received by the
taxpayer, the tax or taxes are permis-
sible under this test. The phrase ‘‘rev-
enues received by the taxpayer’ refers
to the net patient revenue attributable
to the assessed permissible class of
health care items or services. However,
for the period of January 1, 2008
through September 30, 2011, the appli-
cable percentage of net patient service
revenue is 5.5 percent. Compliance in
State fiscal year 2008 will be evaluated
from January 1, 2008 through the last
day of State fiscal year 2008. Beginning
with State fiscal year 2009 the 5.5 per-
cent tax collection will be measured on
an annual State fiscal year basis.

(B) When the tax or taxes produce
revenues in excess of the applicable
percentage of the revenue received by
the taxpayer, CMS will consider an in-
direct hold harmless provision to exist
if 75 percent or more of the taxpayers
in the class receive 75 percent or more
of their total tax costs back in en-
hanced Medicaid payments or other
State payments. The second prong of
the indirect hold harmless test is ap-
plied in the aggregate to all health
care taxes applied to each class. If this
standard is violated, the amount of tax
revenue to be offset from medical as-
sistance expenditures is the total
amount of the taxpayers’ revenues re-
ceived by the State.

(ii) [Reserved]

[67 FR 55138, Nov. 24, 1992, as amended at 58
FR 43181, Aug. 13, 1993; 62 FR 53572, Oct. 15,
1997; 73 FR 9698, Feb. 22, 2008]

§433.70 Limitation on level of FFP for
revenues from health care-related
taxes.

(a) Limitations. Beginning October 1,
1995, there is no limitation on the
amount of health care-related taxes
that a State may receive without a re-
duction in FFP, as long as the health

42 CFR Ch. IV (10-1-12 Edition)

care-related taxes meet the require-
ments specified in §433.68.

(b) Calculation of FFP. CMS will de-
duct from a State’s medical assistance
expenditures, before calculating FFP,
revenues from health care-related
taxes that do not meet the require-
ments of §433.68 and any health care-
related taxes in excess of the limits
specified in paragraph (a)(1) of this sec-
tion.

[67 FR 55138, Nov. 24, 1992, as amended at 73
FR 9699, Feb. 22, 2008]

§433.72 Waiver provisions applicable
to health care-related taxes.

(a) Bases for requesting waiver. (1) A
State may submit to CMS a request for
a waiver if a health care-related tax
does not meet any or all of the fol-
lowing:

(i) The tax does not meet the broad
based criteria specified in §433.68c);
and/or

(ii) The tax is not imposed uniformly
but meets the criteria specified in
§433.68(d)(2) or (d)(3).

(2) When a tax that meets the cri-
teria specified in paragraph (a)(1) of
this section is imposed on more than
one class of health care items or serv-
ices, a separate waiver must be ob-
tained for each class of health care
items and services subject to the tax.

(b) Waiver conditions. In order for
CMS to approve a waiver request that
would permit a State to receive tax
revenue (within specified limitations)
without a reduction in FFP, the State
must demonstrate, to CMS’s satisfac-
tion, that its tax program meets all of
the following requirements:

(1) The net impact of the tax and any
payments made to the provider by the
State under the Medicaid program is
generally redistributive, as described
in §433.68(e);

(2) The amount of the tax is not di-
rectly correlated to Medicaid pay-
ments; and

(3) The tax program does not fall
within the hold harmless provisions
specified in § 433.68(f).

(c) Effective date. A waiver will be ef-
fective:

(1) The date of enactment of the tax
for programs in existence prior to Au-
gust 13, 1993 or;
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